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UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT

R. CONSANI,
Petitioner,

vs.

W. J. BRANDON. Trustee in Bankruptcy of the Estate of

GRAESSLER & REICHWALD,
Respondent.

In the Matter of GRAESSLER & REICHWALD,
Bankrupts.

BRIEF
For the Respondent, FRANK J. BRANDON, proceeded

against by the Petitioner as W. J. BRANDON.

Upon Petition of R. Consani for Renew and Revision

of the Order of the Hon. John J. De Haven, Judge

of the United States District Court for the

Northern District of California.

WILLIAM A. COULTER.

Attorney for Respondent.





In the United States Circuit Court of Appeals for the

Ninth Circuit,

R. CONSANI,
Petitioner,

vs.

W. J. BRANDON, Trustee in Bankruptcy of the

Estate of GRAESSLER & REICHWALD,

Respondent,

BRIEF

For Respondent, Frank J. Brandon, proceeded

against by petitioner as W. J. Brandon.

The petitioner, R. Consani, in his petition, answer

and brief submitted herein, proceeds upon the erronious

assumption, that the facts upon which the Referee pre-

dicated his order of the 17th day of April, 1906 (Tran.

p. 11) are before the Appellate Court, and in both his

petition to this Court (Tran. p. p. i to 4), and in his

answer to show cause before the Hon. John J. De

Haven, Judge of the United States District Court, con-

tradicts the recital in the Certificate of the Referee

(ran. p. p. 17 to 21) and introduces allegations of as-

sumed facts not found in the transcript of the record.



The facts upon which the Referee predicated his

order, were not before the District Court, and are not

before this Court.

The Transcript of the record in this case, contain-

ing the Certificate of the Referee (Tran. p. 9) recites:

^'That no petition for review of said order has ever been

filed by or on behalf of said R. Consani."

If the petitioner desired to bring before the Court

for review the facts upon which the Referee exercised

jurisdiction and predicated his order, he could do so,

only in the direct manner provided in General Order

XXVII of the General Orders in Bankruptcy, and Rule

10 of the Bankruptcy Rules of the United States Dis-

trict Court, the latter of which provides, that a petition

for a review by the Judge "must be filed with the

Referee within ten days from the date of notice of such

order."

All the questions of fact, therefore, in the proceed-

ings before the Referee, are res adjudicata, and cannot

be reviewed, revised or contradicted in a collateral pro-

ceding.

Herman on Estoppel & Res. Adjudicata , Sec. 60.

The declaration by the petitioner, both in his peti-

tion, answer and brief, that the Referee was without

jurisdiction in the premises, calls upon the Appellate

Court to assume a state of facts not shown by the

record.
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The petitioners answer to the order to show cause

before the Honorable District Judge, and his petition

for revision and review to this Honorable Court, in-

vites the Appellate Court to accept as the facts in the

case at bar, the affidavit of the petitioner and his at-

torney, attached to his said answer (Trans, p. i8 and

21 ) contradicting the duly authenticated record, and

the official certificate of the Referee. (Tran. p. 9.)

My contention is that petitioner cannot contradict

the record, nor can the Court assume that the Referee

did not have summary jurisdiction, upon the facts ad-

judicated by him, to make the order in question.

"Upon a Writ of error or Appeal the transcript

from the records of the lower Court, imports absolute

verity, and it is not competent to contradict, explain,

or extend the recital of the record by evidence dehors

the record."

In re McCall 16 Amk. Bk. R. 675, 2 Ency PI. &
Prac. p. p. 296-298 and 434 and 436 and cases

cited.

Evans vs. Shattuck, 149 U. S. 605.

"To reverse a judgment for error in law^, the error

must appear on the face of the record, and if no error

appears thereon none will be presumed. The review-

ing Court cannot assume that facts appeared on the

hearing below which are not disclosed by the record,

and nothing can be assigned for error that contradicts

the record, or does not appear in the record."



7 Ency of PI. & Prac. 847 and cases cited.

Macha Co. vs. United States, 26 Fed. R. 845.

The reason for this rule is stated in 3 Bacons Abridgt.

371, as follows: ^'The records of the Court of justice

being things of the greatest credit, cannot be questioned

but by matters of equal notoriety with themselves;

whrefore, though the matter asigned for error should

be proved by witnesses of the best credit, yet the judges

would not admit of it."

Dickerman vs. Lubiene, 70 Iowa 346.

Anderson vs. Leverich, 70 Iowa 744.

Upon what state of facts has the Referee jurisdic-

tion by summary proceedings under Sec. 2 (7) of the

Bankruptcy Act to make the order in question? If the

property had been in the adverse possession of the peti-

tionr before Graessler & Reichwald filed their petition

to be adjudicated bankrupts, a plenary suit would have

been necessary, but where the property, as in the case

at bar, was taken upon a void attachment and paid to

the petitioner by the Sheriff on a judgment entered in

Consani's favor by default against the bankrupt several

weeks after Graessler & Reichwald had filed their

petition in the District Court to be adjudicated

bankrupts, and with a knowledge of said facts by peti-

tioners, the Referee had undoubted power and jurisdic-

tion by summary proceedings, under the provisions of



Sec. 2 (7) and Sec. 67 f. of the Bankruptcy Act, "to

compel the surrender to the trutsee of funds so held."

In re Breslaner 121 Fed. R. 910.

In re Goldberg 121 Fed. R. 578, in which Judge

Ray goes very fully into the provisions of Sec. 67 f.

Mueller vs. Nugent 184 U. S. i.

In re Rosser loi Fed. R. at p. 566.

This matter was certified to the Judge by the

Referee upon petition of the Trustee (Tran. p. 12 to

14), as provided in Sec. 41 of the Bankruptcy Act, and

hence, the only jurisdictional question that can arise

and be considered is, that of the power and the jurisdic-

tion of the Referee to make such an order, and the

power and jurisdiction of the Hon. District Judge to

punish the petitioner for contempt in the manner indi-

cated in his findings and order. (Tran. p. 22.)

That the Referee has the power and jurisdiction

to make this order, and that the Hon. District Judge

has the power and jurisdiction to punish for contempt

upon the proceedings had before him in the case at bar,

is settled by a long line of authorities and has passed

beyond the domain of controversy and contention.

Mueller vs. Nugent 184 U. S. i.

Matter of Levy & Co. 15 Am. Bk. R. 166.

Rippon Knitting Works vs. Schriber loi Fed. R. 810.

In re Miller 5 Am. Bk. R. 185.

In re Gerstel 10 Am. Bk. R. 411.
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Sinshimer vs. Simmons (6 Cir. C. App.) 5 Am. Bk. R.

538.

In re Levin, 113 Fed. R. 498.

Samuel W. Dodd 16 Am. Bk. R. 163.

Exparte Hudekoper 55 Fed. R. 709.

Affirmed by Supreme Court in Exparte Taylor 149

U. S.

Texas vs. White 22 Wall at p. 169. Sec. 725 Rev. Stat.

U. S.

Even if this case had come here on a certificate

from the order of the Referee, as provided in G. O.

XXVII, v^ith a full statement of disputed facts and

conflicting testimony spread upon the record, this Court

would not undertake, in this proceeding, to determine

the w^eight of evidence and reconcile conflicting state-

ments.

The Circuit Court of Appeals for the 4th Circuit

in re Kenora Loan & Trust Co. vs. Graham (14 Am.

Bk. R. at p 316) says:„''Where the Referee or the low-

er Court has determined the rights of parties upon the

facts before them, the Appellate Court, upon a peti-

tion for review, could not, and will not, disturb the

order or judgment, when such determination is depend-

ent upon the facts. It is only the law and not the facts

the Appellate Court can review under Sec. 24 c. of

the Bankruptcy Act."

In re O'Connell 14 Am. Bk. R. at p. 239 (Cir. Court

Ap. I Cir.).



In re Pettengill & Co. 14 Am. Bk. R. at p. 760 and 761.

It appearing, therefore, that the Referee has juris-

diction in some cases to proceed summarily, his action

is to be presumed correct until the contrary is shown by

the evidence embraced in the record, ....

Bait & Potomac R. R. Co. vs. Trustee 91 U. S. 127.

Bradstreet vs. Huntington 5 Pet. 402

Bagnell vs. Broderick 13 Pet. 436.

Bechtel vs. U. S. loi U. S. 597.

Upon this showing we contend that the order of

the District Court should be affirmed, and the petition-

er, who brings the case into the Appellate Court upon

a flimsy pretext and evidently for delay, taxed with

interest and damages, as provided in Rule 30, and with

costs as required by Rule 31 of this Court.

For a case analagous to the case at bar see In re

Home Discount Co. 17 Amk. Bk. R. at p. p. 175 and

190. Heard July, 1906. Fed. R.

WILLIAM A. COULTER,

Attorney for Respondent.


